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OPINION AND ORDER

The agency petitions for review, and the appellant cross
petitions for review, of the September 21, 1980 initial
decision that reversed the agency’s action removing the
appellant from his pczition. For the reasons zet forth below,
the Board DENIES the appellant’s mnmotion to dismiss the
agency’'s petition for review, GRANTS the agency’s petition for
review and DENIES the appellant’s cross petition for review

under 5 C.F.R. § 1201.115, DISMISSES the appellant’s motion



for compliance, REVERSES the initial decision, and SUSTAINS
the removal action.

BACKGROUND

T

The agency removad the appellant from his Letter Carrier
pesition based on a charge that he failed to perform his
duties in a satisfacteory manner by opening, riffling, and
cbstructing the mails on April 6, 1990. The agency asserited
that, by his misconduct, he violated several agency standards
of conduct of the Emplovee and Labor Relations Manual (ELM).
See Initial Appeal File (IAF), Tadb 5, Subtabs 4a, 4b.

In connection with an investigation inte the unexplained
loss of first-class mail at its J.F.K. Station Post Office,
the agency placed inte circulation certain pieces of test
mail. See IAF, Tab 5, Subtab 4¢g: Hearing Transcript (Tr.) at
17. The first piece of test mail was a postcard addressed to
a fictitious person at a fictitious number on a strezet on the
appellantis route. See IAF, Tadb 5, subtab 4h; Tr. at 18. The
postcard advised <the addressee that she had won a free
videocassette, and that she need only select the one that she
wanted and it would be deliversd to her. See IAF, Tab 32
at 19.

The first-class package containing the videocassette was
placed with the appellant’s assigned route for delivery.
Under Postal Service prccedures, the appellant should have
returned it to the suppoused sender, a video club. See Tr. at
102-03. Instead, he tock it teo his apartment on April 6,

199G, and watched it. See IAF, Tab 5, Subtab 44 at 7-2., It



iz this misconduct that formed the basis for the removal
action.

When confronted by postal inspectors later that day at
the Thompson Square Post 0f£fice, the appellant signed a waiver
of his Mirandal rights. See IAF, Tab 5, Subtab 4d at 6. He
then executed a sworn statement in which he admitted that he
toock the package containing the +videccassette to his
apartment, opened it, viewed the videocasszette, and returned
to the Thompson Square Post Office to sign out for the day
without returning the videovcassette, Sese id., Subtab 44 at
7-9. He accompanied the postal inspectors back to his
apartment, where he offered to go into the apartment and
retrieve the tape. See Tr. at 215. The postal inspectors,
however, insisted on acceompanying him into the apartment,
where the appellant surrendsred the wvideocassette t¢ them.
See id. at 215-16.

The appellant filed a timely appeal of his removal. See
IAF, Tab 1. After a hearing, the administrative judge issued
an initial decision reversing the removal action. See id.,
Tab 50. The administrative judge found that the appellant had
only retrieved and opened a package that he knew he had
ordered, even though under an assumed name at a non-existent
address, and that, since it was ”his” mail, the agency’s
charge could not be sustained. See Initial Decision {(I.D.)

at 4-5,

Miranda v. State of krizona, 384 U.S. 436 {(1966)}.



The administrative judge alse found that, assuming
arguendo she had sustained the charge, the penalty should be
mitigated to a 30-day suspension. See id. at 5. In addition
to ordering the agency to cancel the appellant’s removal, she
ordered the agency to provide interim relief in accordance
with Section € of ths Whistleblower Protection Act of 1989
(WPA), Pub. L. No. 103i~12, 5§ U.S.C. § 7701(b)(2){(a), if a
petition for review was filed. feeg L.D. at 6-7,

The agency notified the appellant and the administrative
judge in writing that it considered that the return tc duty or
presence of the appellant would be unduly disruptive and that
it would place him on paid administrative leavs pending the
outcome of the petiticn for review it was preparing. See IAF,
Tab 51. The appellant zought clarification from the agency,
stating that he believed he was entitled to receive
approximately 20 hours per week of overtime pay during the
period of interim relief. See IAF, Tab 52.

The agency has filed a tinely petition for review in
which it asserts, inter alia, that: The administrative judge
erred in finding that the appellant’s conduct did not amount
to an obstruction of the mails; the penalty of removal was
warranted and reasonable; and the administrative judge should
have imposed sanctions against the appellant for failing to
ccoperate with discovery. See Petition for Review File
(PFRF), Tab 1. With its petition, the agency has submitted
evidence showing that it has placed the appellant on

administrative leave with pay as cf the date of issuance of



the initial decision while its petition for review is pending.
See id., Exhibits 1, 2.

The agency asserts in a separate stateﬁent that:
Overtime pay was not required by the administrative judge’s
interim relief order; if the initial decision is affirmed,
overtime pay for the interim relief period will be part of the
appellant’s make-whole remedy and will be paid at that tine;
and, if, however, the initial decisicn is net affirmed,
overtime pay should bhe denied as beyond the scope of the WPA. 2
See PFRF, Tak 1. In reply, the appellant asserts that, in not
paying the overtime, the agency is in ncncempliance with the
administrative Jjudge’s interim relief order and requests
enforcement of that order and dismissal of the agency’s
petition for review. See PFRF, Tabs 2, 4, 8, 9, 1l2.

The appellant has responded in opposition to the petition
for review and filed a cross petition for review. See FPFRF,

Tab 11. The agency has responded in opposition to the

appellant’s cross petition for review. See PFRF, Tab 15.

2 In support of its statement, the agency has inciuded
copies of portions of the EIM pertaining to back pay. See
PFRF, Tab 1, Exhibit 3. The agency has also submitted, as
attachments to its petition for review, a copy of the letter
that accompanied the postcard in the initial piece of test
mail that it placed into the mail stream, and a copy of a
Federal district court decision. See PFRF, Tab 1, Attachments
1, 2. These attachments are included in the record below.
See IAF, Tab 32, Exhibit L, and Tab 42, The Board will not
consider the agency’s proffered portions of the E£LM that are
not a part of the record below because it has not shown that
they constitute new and material evidence. See Russo V.
Veterans Administration, 3 M.S.P.R. 345, 34% (1980) (the Board
will not grent a petition for review based on new evidence
absent a showing that it is of sufficient weight to warrant an
outcome different from thet of the initial decision).



ANALYSIS
The agency is in compliance with the administrative_ judge‘sg

Section 6 of the WPA provides, in pertinent part, that
the prevailing employee “shall be granted the relief provided
in the decision effective upon the making of the decision, and
remaining in effect pending the outcome of any petition for
review,...” 5 U.8.C. § 7701(b) (2)({a). This provision
regquires that the relief ordered by the administrative -judge
be granted to the appellant on an interim basis, while the
petition for review is pending.

In Ginocchi v. Department of the Treasury, 53 M.S.P.R.
62, 68 n.4 {(1992), the Board held that the exclusive remedy
available to any appeliant alleging that the agency has not
properly effected an interim relief order is to move for
dismissal of the agency’s petition for review under 5 C.F.R.
§ 1201.115(b)(4)- See Jeffries v. Department of the Aair
Force, 53 M.S.P.R. 35, 39 (1992). Therefore, we DISMISS the
appellant’s moticn for compliance, styled as & “Request for
rnforcement, ¥ in this appeal. See Ginocchi, %3 M.S.P.R. at
64; PFRF, Tab 12.

We note that, along with its petition for review, the
agency has submitted evidence shcwing that it determined, and
advised the appellant, that returning hir to duty would be
unduly disruptive to the work environment and that it has,
therefore, placed him on administrative leave. The Board will

not look behind the agency’s determination in this regard.



See Caryl v. Department cof the Treasury, 53 M.S.P.R. 202, 205
(1992); Ginocchi, 53 M.S.P.R. at 68. In any event, the
appellant does not appear to cbkject to the agency’s placing
him on adaministrative leave during the periecd of interim
relief, rather than returning him te his duties as a Letter
Carrier. See PFEF, Tab 4. The appellant does, however,
assert that he is entitled to overtime pay during the periocd
of interim relief, This presents an issue of first
impression.

The WPA provides that, when an agency makes the
determination not to return an enployese to the place cof
employment, “such employee shall receive pay, conpensation,
and all other henefits as terms and conditions of employment
pending the outcome of any petition for review....” 5 U.S.C.
§ 7701(b) (2) (B). The statute itself does not define either
the words “pay, compensation, and ... benefits,” or the words
“terms and conditions of employment,? however. Related
Federal regulations and statutory provisions nonetheless
afford us some gquidance. |

Under 5 U.S.C. § 7511(z) {4}, the term “pay” is defined as
#the rate of basic pay fixed by law or administrative action
for the position held by an empiovee.® Further, according to
5 C.FP.R. § 531.202(i), an employee’s basic rate of pay does
not include Pfadditional pay of any kind.* See Keim v. U.S.
Postal Service, 19 M.8.P.R. 124, 13126 (1284). Under the
provisions of 5 C.F.R. parts 870-73, 890, and 831-46, the term

"banefits” reascnably includes 1life  insurance,  health



insurance, and rztirement benefits that an employee elects and
that are attendant to the position he holds. There are,
however, no definitions of the term “compensation” in any
Title V provision.

An elenentary rule of statutory construction requires
that effect be given, if possible, to every word, clause, and
sentence of a statute so that no provision will be rendered
superfluous, inoperative, or insignificant. See American
Radio Relay League v. Federal Communications Commission, 617
F.2d 875, &79 (D.C. Cir. 1980); Ginocchi, 53 M.S.P.R. at §&8§.
Thus, interpreting the phrase #“pay, compensaticn, and ...
benefits” so as to give meaning to each word compels us to
find that “compensation” means something other than “pay” or
"henefits.”

We conclude that the term *compensation” refers to those
amounts by which an employee’s “pay” is regularly augmented,
including premium pay, night. differential, and overtime pay.
See ELM § 434.13, which includes cvertime pay under “Types of
Compensation.” The legislative history of the WPA supports
this conclusion. It provides, by way of explanation, that an
employee not returned to the workplace will nevertheless
receive the pay and benefits he ta;ould receive 1if he were
working. S. Rep. No. 413, 100th Cong., 24 Sess. 35 (1988):
see Gincochi, 53 M.8.P.R., at 69-70. This interpretation is
further supported by the legal definition of “compensation?

which is #[rlemuneration for services rendered, whether in



salary, fees, or comnmissions.” Black’s Law Dictionary 283
(6th ed. 1990).

The guestion in each case then becomes whether overtime
is awardable as part of an interim relief order because it is
a term and condition of employment under 5 U.3.C.
§ 7701{b){2)(B). We mnote that an agency’s autherity to assign
overtime werk to an employee is discretionary in nature. See
Federal Parsonnel Manual (FPM), ch. 550, =ubch. 1-3 (May 7.
1981): FPM, c¢h. 610, subch. 1-1 (revised July 1969). No
employee is guaranteed that overtime work will be available,
and no enployvee 1s entitled to overtime assignments as a
ratter of right. See FPM, ch. 550, subch. 1-3; FPM, ch. 61iQ,
subch. 1~-1. Management retains the discretion te assign
overtime duties kased on the circumstances of the workplace,
such as the amount of work to be done, the human resources
available, and budgetary concerns. See Wells v. Federal
Aviation Administration, 755 F.2d 804, 808 (1lith Cir. 1985).
Because no employez has an expectation of overtime, and we
discern nc law, rile, or regulation that lirits an agency’s
authority to assign overtime, we conclude that, as a general
matter, ovartime is not pavable as a term and condition of
anployment under law, rule, or regulation.

The United States Supreme Court, however, in Hishon v,
King & Spalding, 467 U.S. 69 (1984), considered the reaning of
the words ¥terms, conditions, or privileges of employment” as
used in Title VII of the <¢Civil Rights Act of 1264, 42

7.8.C. § 2000e. Where *the underlying emplovment relationship
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is contractual,” the Court said, #‘terms, c¢onditions, or
privileges of employment’ clearly include benefits that are
part of an employment contract.® #ishon, 467 U.S. at 74. On
the other hand, an employer-provided benefit that is not ”a
contractual right of employment, may qualify as a
'privilegle)’ of employment.? Id. at 75 (original emphasis).
Although Federal employment is not ccntractua1,3 Hishon
suggests that the phrase #“terms and conditions of employment®
shouléd ke construed tc include compensation to thch the
appellant is entitled not only under law, rule, or regulation,
but alsc under the terms of a collective bargaining agreement
or binding agency policy, kut not any that is wholly within
the discretion of management. The Board has long held that it
will enforce the provisions o©of a collective bargaining
agreement to which an agency is a party in the same manner as
it treats provisions of the agency’s regulations. See, e.g.,
Giesler v. Department of Transportation, 3 M.S.P.R., 277, 280
(1980), aff’d sub nom. Giesler v. HMerit Systems Protection
Board, 686 F.24 844 (10th Cir. 1982). Thus, even though an
agency may have complete control over whether any overtime is
worked in a given periocd, a ccllective bargaining agreement or
binding agency policy may control hew available overtime is
allocated among the enmployees. Where that is true, the

overtime to which an enplovez would be entitled undexr <the

:3 See Watts v. Office of Personnel Management, 814 F.2d
1576, 1580-81 (Fed. Cir.), cert. denied, 484 U.S. 9i3 (1987}).
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collective bargaining agreement or binding agency policy is
compensation paid as a fterm” or *condition” of employment.

In enforcing a f£inal Board decision, we will include
overtime pay in our back pay order when the appellant proves
that, during the time period that he was improperly separated
from his position, he would have received overtime pay based
on the average overtime pay received by similarly situated
employees. See Spazzaferro V. Federal Aviation
Administration, 807 F.2d 169, 173 (Fed. Cir. 1986); Blackner
v. Department of the Navy, 47 M.S.P.R. 624, 628 (1991):
Bonacchi v. U.S. Postal Service, 46 M.S.P.R. 531, 535 (1999);
see also Trinity Valley Iron & Steel Co. v. NLRB, 410 F.2d
1161, 1177 n.29 {5th Cir. 1%62). We believe, however, that
generally requiring an agency to provide an appellant with
overtime pay to be deemed in compliance with an interim relief
erder would unduly complicate the interim relief process and
may be deemed to interfere inordinately with the agency’s on-
going management of its work force, particularly since the
appellant can recoup any overtime pay to which he may be
entitled, if and when we issue a final decision in his favor.

We therefore hold that, as a general rule, overtime pay
is compensation that is not regquired to be provided under an

4

interimn relief order. We also hold that, as an exception to

4 The Board recognize that the 0Office of Personnel
Management (OPM) has recencly issued regulations interpireting
the interim relief provisicn of the WPA. 57 Fed. Reg. 3707,
3712-13 (1992) (tc be codified at 5 C.F.R. part 772, subpart
A). It appears that OFM’s interpretation may differ from that
set forth in this opinion. Yd. The Board, however, is nct
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the rule, in those instances in which an employee proves that
he is entitled to overtime as a term or condition of
employment by virtue of law, rule, regulation, c¢ollective
bargaining agreement, or binding agency policy, the overtime
that he would have worked had he been returned to duty 1s
pavable under an interim relief order.

In this appeal, the appellant asserts that he is entitled
to appreximately 15-20 hours of overtime pay per week because
he worked an average of approximately 15-20 hours of overtime
per week prior to his removal. See PFRF, Tab ©; IAF, Tab‘52.
He does not claim, nor does he present any evidence to show,
that his purported entitlemant to overtime pay stems from law,
rule, or regulation, +: ‘rom the provisions of a colleciive
bargaining agreement or winding agency policy. We find that
the appellant has failed to establish that entitlement to
ovaertime is a term or condition of his employment reguiring
the agency to pay him for overtime he allegedly would have
worked as part of the administrative judge’s interim relief
order and, thus, he is not entitled tc overtime as part of the

administrative judge’s order of interinm relief.

required to defer to OPM‘’s interpretation. See Ginocchi, 53
M.S.P.R. at 71 n.7. In enacting the interinm relief provision,
Congress chese to codify it in &8 U.85.¢. § 7701, a section
whic authorizes only the Board to issue inplementing
regulations. 5 U.S.C.A. § 77010(k) (West Supp. 1921). As a
result, it is the Board, not OPM, that is the principal
administrative agency charged with  administering and
interpreting the interim relief mrovision. Accordingly, OPM’s
interpretation of the interim relief vrovision is not entitled
to deference  where it cenflicts  with the Board’s
interpretation. See Ginocchi, 53 M.5.P.R., at 71 n.7.
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Accordingly, we find that the agency in this appeal has

fully complied with the administrative judge’s interim relief

order.
The appellant’s cross petiti or review

The appellant asserts five allegations of error by the
administrative judge in his cross petition for review. None
of these allegations merit review kacause the appellant has
not shown how any of these enumerated errors prejudiced his
substantive rights., See Karapinka v. Department of Eneryy, 6
M.S.P.R. 124, 127 (1981). We have nohnetheless considered
these montentions and £ind that no error occurred.

1. Discovery.

The appellant complains that the administrative judge
erred during discovery by waiving the Board’s regulaticns
regarding mctions to compel, by improperly issuing a subpocena
sua sponte compelling the appellant’s attendance at a
deposzition, and by failing to limit the scope of the agency’s
discovery. We note that administrative judges have broac
authori.y in discovery matters and, absent a showing of abuse
»f Qiscretion, the Board will not substitute its judgment for
that of the administrative judge with respect to discovery.
See Masood v. Department of the Navy, 49 M.S.P.R. 399, 403-04
{1921); Bayne v. Departument of Emérgy, 34 M.S.P.R. 439, 443
(1887}, arffsd, 848 F.2d 1244 (Fed. Cir. 1988) (Table).
inasmachk as the appellant failed te answer any guestions at
his depocsition, aside from giving his name, see IA¥, Tab 43,

we fail to see, anu the appellant has not shown, how any cf
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the administrative judge’s purported discovery errors
prejudiced the presentation of his c¢ase in any way. Thus, he
has not shown any basis for reversal of the administrative
judge’s discovery rulings. See King v. U.S. Postal Service,
52 M.85.P.R, 60, A3 (1%991).

Furthermore, 5 C F.R., § 1201.12 permits an administrative
judge to waive the Board’s regulations for good cause shown.
The administrative judge stated in her August 3, 1990 order
that she found the agency’s interest in deposing the appellant
compelling encugh to warrant & waiver of 5 C.F.R, § 1201.73(c)
regarding metions to compel discovery. We can discern no
error in the administrative judge’s waiving the regulatory
provision based upon a finding of good cause. See IAF, Tab
12. Likewise, the administrative judge issued a subpoena only
upon the appellant’s counsel’s insistence that one was
necessary, see IAF¥, Tab 16 at 1 and Tab 1&, even though, under
5 C.¥.R. § 1201.73(¢c), she lcould have simply ordered the
appellant to appear.5

2. Sanctions.

The appellant asserts that the administrative judge erred

in denying his motion for sanctions against the agency for its

alleged misconduct. This alileged misconduct included

e

5 The subpoena is not a part of the record. See IAF, Tab
18. The appellant’s counsel ma._ntained throughcut the appeal
that the appellant was a non-Federal employee witness. JSee,
e.g., IAF, Tabs 16, 19, 33. This is incorrect. The appellant
is, obviously, a party tc the appeal, and the Board’s
regulations pertaining to non-party witnesses do not apply.
See 5 C.F.R. § 1201.73.
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copyright infringement, harassment of the appellant, intrusion
of the agency into the appsllant’s apartment, and attempted ex
parte communications by the agency with the administrative
judge. See PFRF, Tab 11 at 34; IAF, Tab 18,

The imposition of sanctions is a matter within the
admninistrative judge’s discretion and should be used only when
necessary to preserve the ends of ‘justice. See Gunmper v.
Department oX Justice, 51 M.S.P.R. 394, 397 {1991); Vires v.
Department of the Kavy, 38 M.&.P.R. 569, 572 (1988). 2Absent a
showing that the administrative judge abused her discretion,
her determinations regarding sanctions will not be found to
constitute reversible error. See Sheffield v. Office of
Personnel Management, 39 M.S.P.R. 507, 510 (1989).

The appellant here introduced nothing in the record below
to support his bare assertion that the agency vioclated
copyright laws in producing the videocassette, noxr is any
alleged copyright infringement reievant +o whether the
appellant obstructed the mzail. The remaining purported
grounds for sanctions against the agency were fully litigated
below. See Tr. at 3-8. The appellant’s challenge constitutes
mere disagreement with the administrative FJudge’s fact
findings and does not merit full review by the Board. See
Heaver v. Depertment of €the Navy, 2 M.5.P.R. 129, 133-34
(1980}, review denied, &69 F.2d 813 (9th Cir. 1$82) (per
curiam). Therefore, we find that the appellant has failed to
show that the administrative judge abused her discretion in

determining that sanctions against the agency were not



1%

warranted. See Gumper, 51 M¥.S.P.R. at 397; Sheffield, 39
M.S.P.R. at 510; Vires, 38 M.S.P.R. at 572.
3. Admission of Evidence.

The appellant objects additionally to the admission of
the videocassette and his sworn statement into evidence. He
claims that the videocassette was obtained as the result of an
illegal search and seizure in vioclation of his rights under
the Fourth Amendment and that the sworn statement was obtained
in wviolation of his rights under the Fifth and Sixth
Amendments  after  he inveked his right to counsel.
Specifically, he contends that he did not consent to the
postal inspectors’ search of his apartment or, alternatively,
that his consent was obtained by coercion.® Additionally, the
appellant testified that, after the inspectors read him his
Miranda rights and he signed a waiver of those rights, see
IAF, Talb 5, Subtab 44 at &; Tr. at 208-11, he saw an attorney
through the window of the van in which he was riding with the
pcstal inspectors and asked to speak with him. See Tr. at
211. The appeilant testified that Inspector Kenney told him
that he was a lawyer and that the appellant did not need a

7

lavyer. See Tr., at 212, The appellant then gave a sworn

6 The appellant testified that Inspector Kenney told him
that, if he did not consent to a search, he would put the
appellant in jail and obtain a search warrant. See Tr. at
215. Inspector Kenney denied making this statement, see Tr.
at 67, and Inspector Jones testified that she did not hear him
make any such statement. See Tr. at 276.

The agency stipuletad that the appellant identified a
person whom he alleged was an attornev. See Tr. at 211. The
postal inspectors testified that after he identified that
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statement in which he confessed to the conduct on which the
charge cf obstructing the ma2il was based. &ee IAF, Tab 5;
Subtab 4d at 7-9. The appellant claims that this statement is
inadmizsible because it was unlawfully obtained after he asked
to speak with an attorney, or, aliternatively, that the act of
identifying an attorney through the window of the van was &
constructive request to speak with an attorney.

We note that the administrative Judge failed tc make
findings of fact and credibility determinations on these
issues, However, we nead nst reach the constitutional
questions raised by the appellant because the record contains
sufficient untainted evidence to support the charge regardless
of any alleged constituticnal violations. See Anderson V.
U.5. Postal Service, 8 M.S.F.R. 686, 688-89 ({1981). The
appellant’s counsel stipulated at the hearing that the
appellant had engaged in the conduct on which the charge was
based, despite his repeated objections to the earlier
admission of the videocassette and his sworn statement. See
Tr. at 12-20. The appellant also testified that he had
committed those acts., See Tr. at 20i-08. We find that the
appellant’s stipulation and his testimony fully support the
agency’s charge and are free of any taint of alleged
constitutional wviolations. Therefore, we conclude that the

appellant was not prejudiced by the admission of the

person, the postal inspectors were silent and waitsd for him
to inveke his right to counsel. See Tr. at 23-24, 250. They
also testified, however, that the appellant never askad to
speak with an attorney. See Tr. at 23-24, 250.
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videocassette and his swern statement into evidence, See
Anderson, 8 M.S.P.R. at 688-89.
4. Motion to Dismiss.

The appellant alleges further thai the administrative
judge erred in iwplicitly denying his motion to dismiss at the
close of the agency’s case~in-chief, styled as a motion for
summary Jjudgmnent or directed finding.8 See Tr. 183-91, 290,
301-02. He claims t*hat none of the agency’s evidence is
admissible under the exclusionary rule, and, alternatively,
that the agency failed to prove that the appellant cbstructed
the mail. In light of our finding that the appeilant’s
constitutional c¢laims need not be decided because the
appellant both stipulated and testified that he engaged in the
conduct on which the charge was based, a wmoticn tec dismiss
based on those claims must also fail, Thus, although an

administrative judge has the authority to rule »sn a motion to

& The Board lacks the authority to grant summary judgment.
See Ahlberg v. Department of Health & Human Services, 804 F.2d
1238, 1244 (Fed. ¢Cir. 1986), cert. denied, 482 U.S5. 913
{1987): Greene v. Department of Health & Human Services, 41
M.S.P.R. 521, 523-24 (19%89). Because juries do not sit in
Board proceedings, see generally 5 C.F.R. § 1201.41(b); Meier
v. Department of the Interior, 3 M.S5.P.R. 247, 2854 a.1 (1i920),
an administrative judge cannot order a directed verdict. See
generally Fed. R. Civ. P, 50(a) and note:; see also, e.g.,
Gearan v. Department of Health & Human Seivices, 42 M.S5.P.R.
313, 317~18 (1389) (the Board will look to Federal procedural
rules for guidance). Therefore, we have treated the
appellant’s motion for summary judgment or directed finding as
a motion for judgment at the close of the agency’s case-in-
chief, also referred to as a notion to dismiss, which may be
considered by an administrative judge. See Glencoe v. Small
Business Administration, 29 M.S.P.R. 537, 538 (1985); McKenzie
v. Department of the Interior, 16 M.S.P.R. 397, 401-02,
modified on cther grounds, i~ M.8.P.R. 12, vacated in part and
arff’d in part on other grounus, 18 M.S.P.R. 377, 380 (1983),.
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dismigs at the close of the agency’s case-in-~chief, we find
that the agency established an unimpeached prima facie case in
its case-in-chief, Therefore, the administrative judge did
not err by iwplicitly denying the appellant’s motion. See
Glencoe v. Small Business Administration, 29 M.S.P.R. 537, 538
(1985); McKengie v. Department of the Interior, 16 M.S.P.R.
397, 401-02, mnodified on other grounds, 18 M.S.P.R. 12,
vacated in part and aff’d in part on other grounds, 18
M.S5.P.R. 377, 38C (1983).
5. Harmful Error.

Finally, the appellant alleges that the agency committed
harmful exrror bkecause the deciding and concurring official,
Mr. Joyce, the Manager of the J.F.X. Station Post Office, did
not have delegated authority from the Postmaster, and thus the

appellant’s removal was *void ab initic.”®

Specifically, he
claims that the agency violated the applilicable collective
bargaining agreement, which forbids a supervisor from removing
an employee uniess the bvproposed removal #has first been

concurred in by the installation head or designee.” See PFRF,

2 To support this argument, the appeilant has subnritted
with his cross petition for review a copy of portions of the
agency’s March 31, 1981 Adninistrative Support Manual that is
not a part of the record below. Sege PFRF, Tab 11, Attachment
A. He has also resubmitted an august 9, 1990 arbitration
decigsion that he submitted below after the record closed on
August 30, 1990. See PFRF, Tab 11, Exhibit B; IAF, Tab 47;
Tr. at 302. The appellant 4id net show below, and has not
shown on review, why, despite his due diligence, he could not
have subnitted this evidence before the c¢lose of the record
below. Thus, we will not consider it here. See 5 C.F.R.
§ 1201.115; Avensino v. U.S. Postal Service, 3 M.S.P.R. 211
{1980).
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Tab 13 at 41-42; IAF, Tabh 45, Exhibit V. Although this
argument was ralsed below in the appellant’s prehearing
submissions and at the hearing, see IAF, Tab 45; Tr. at 112~
19, 136-4%, the administrative judge did not address the
issue.

Reversal of an action for harmful error under 5 U.S.C.
§ 7701{(c)(2y{A) 1is warranted where the error likely had a
harmful affect of the cutcome of the case before the agency.
The appellant must “prove that any procedural errors
substantially prejudiced his rights by possibly affecting the
agency’s decision.” Stephen v. Department of the Air Force,
47 M.S.P.R. 672, €81 (1991). We find here that the appellant
has failed to prove that the agency committed harmful error.

Mr. Joyce provided disputed but unrebutted testimony
below that he was the designee of the Postmaster of the J.F.K.
Station Post Office for concurring in suspension and removal
actions against enployees. See Tr. 119, 126-29. We find the
appellant has not shown that the agency committed any
procedural error in this regard. Furthermore, even if the
agency did err, the appellant has not alleged or shown, below
or on review, how this purported error likely had a harmful
effect upon the outcome of the casé hbefore the agency. See
Stephen, 47 M.S.P.R. at 68l; see also Fidelibus v. Defense

Logistics Agency, 24 M.S.P.R. 198, 200 (1984).
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The agengv‘s petition for review,.

The administrative judge erred by nct addressing the agency’s

motion for sanctions against the appellant for his alleged
failure to cooperate in discovery.

As stated above, the imposition of sanctions is a matter
within the administrative judge’s sound discretion and should
be ussd conly when necessary to preserve the ends of justice.
See CGumper, 51 M.S.P.R. at 397; Vires, 38 M.S.P.R. at 572,
Absent a showing that the administrative judge abused her
discretion, her determinaticns regarding sanctions will not be
found to constitute reversible error. See Sheffield, 29
K.5.P.R. at 51¢.

In this case, the agency sought sanctions against the
appellant, requesting that he be barred from testifying at the
hearing for his alleged failure to cooperate with discevery.
See IAF, Tab 43. After receipt of the agency’s notice of
deposition, interrogatories, and request for production, the
appellant’s counsel informed the agency that the appellant
would not appear at his deposition. The appellant alse did
not answer the agency’s interrogatories. See 1AF, Tab 7. The
agency filed a motion to compel, see id., Tabs 7, 10, and the
administrative Jjudge ordered the appellant +to¢ appear at
deposition and answer some of the interrcgatories. See IAF,
Tabs 12, 1i8. The appellant’s counsel repeatedly maintained
that the appellant was not required to cocperate with the
agency’s discovery requests, and the administrative Judge
issued a subpoena and ordered the appellant to appear at his

deposition and answer interrcgatories. See IAF, Tabs 18, 21,
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22, 31. The appellant ultimately appeared for his deposition,
but he just gave his name and declined to answer all
subsequent guestions on the advice of counsel, invckiﬁg the
Fifth Amendment to the Constitution. See IAF, Tak 43. The
appellant alsc gave a similar reason for declining to answer
some of the agency’s interrogatories., See id.

Although the administrative judge stated in her initial
decislion that it was unnecessary for her to rule on the
agency’s motion for sanctions because #[{njone of these issues
are viable absent ([her] ccnsideration of the appellant’s
testimony and absent a finding that the charge is sustained,”
I.D. at &, as the agency notes in its petition for review, the
appellant’s testimony affected the administrative judge’s
findings. For example, she credited the appellant’s testimony
that he ordered the videocasgette using a fictitious nane
because he did not want his co-workers to know that he had
ordered adult-oriented material.- See I.D. at 4; Tr. at 234,
240, She also partly relied upon the character references
provicded by mneuwbers of the appellant’s community in reaching
her determination that, had she sustained the charge, she
would have mitigated the penalty. See I.D. at 5. These
character references were introduced into evidence over the
agency’s objection during the appellant’s testimony. See Tr.
at 195=-200. CGiven the effect of the appellant’s testimony on
the findings of the administrative 3judge, we find that she
erred by failing to resolve the agency’s motion to bar the

appellant’s testimony as a sanction for his failure to comnply
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with the agency’s discovery reguests. See Holsapple v. Office
of Personnel Management, 35 M.S.P.R. 55&, 561 (1987).

Administrative -judges may impose sanctions on any party
who fails to respond to interrogatories or refuses to be
deposed. See Nickerson v. U.S. Postal Sexvice, 49 M.S.P.R.
451, 460-61 (1991). A party‘s refusal to cooperate with
reasonable discovery requéats is a serious matter; the Board
has not hesitated to impcse sanctions where an administrative
judge has failed to do s¢ vhen a party willfully and
flagrantly discheys a legitimate discovery order of the
administrative judge. See Sheffield, 39 M.S.P.R. at 510-11.
Nevertheless, we find that the administrative ‘judge’s failure
to rule on the agency’s motion for sancticns in this appeal
does neot constitute prejudicial error in light of our
decision, discussed below, %o sustain the removal action.?19
See Suntiage v. Equal Employment Opportunity Commission, 26
M.S.P.R. 633, 635 (1985); Panter v. Department of the Air
Force, 22 M.S.P.R. 281, 282 (1984),

The administrative judge erred by not sustaining the charge of
obstructing the mail.

In her initial decision, the administrative judge found
that the appellant did not obstruct the mails by retrieving
and opening the package containing the videocassette because,

although it was not addressed to him, it was ”his” mail. See

10 In light of our determination that the administrative
iudge’s failure to rule on the agency’s motion for sanctions
was nonpreijudicial error in this appeal, we need not decide
the propriety of the appellant’s refusal to comply with the
administrative judge’s discovery orders.
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I.D. at 4-5. This was faulty reasoning, bscause the
appellant’s conduct was contraxy to agency procedures.

The first-class package, addressed to a fictitious
addressee at a non-existent addréess on the appellant’s route,
sheuld have been classified as “no such number” mail. As
such, the appellant had a duty to forward the package ¢o the
next step in the ma2il stream. See I2F, Tak 23, Instead, he
took the package home while on duty, opened it, viewed most of
the videocassette, and left it at his apartment when he
returned to work to sign out for the day on Aprii 6, 1990,
The fact that the package was test mail,11 and that by
removing the package from its proper place in the mail stream
the appellant did not deprive a postal customer of her mail,
does not change the fact that the appellant obstructed tha
mail.

While the administrative judge correctly pointed out that
there is no law prochikiting a person from ordering mexrchandise
through the mail under & false nam=, see I.D. at 5, this is
rot merely a case of receiving mail under an alias. Although
the appellant admitted that he understood that it was his duty
as a Letter Carrier to ftorward “no such number” mail to the
next peoint in the mail stream, see IAF, Tab 5, Subtab 44 at 8,

9, he chose t0 use his position as a letter <carrier to

11 pest mail is afforded the same protection by law as any
other mail, and has besn routinely used by the agency in its
investigations of employee conduct. See, e.g., Anderson v,
U.8. Postal Service, 14 M.S.P.R. 442, 443-44 (1983) (test mail
used in surveillance coperation).
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intercept the first-class “no such number” mail in this appeal
and keap it for himself.12 we find by a preponderance of the
evidence that the appellant’s interruption of the mail stream
constituted an obstruction of the mail. See Robinson v. U.S.
Postal Service, 28 M.S.P.R. 681, €83, 688 (1988): Littlejohn
v. U.8. Postal Service, 25 M.S.P.R. 478, £80 (1984).

The penalty of removal is reasonable.

The Board will review an agency-imposed penalty only to
determine if the agency considered all the relevant factors
and exercised management discretion within tolerable limits of
reasonableness. See Jackson v. Department of the Navy, 02
M.S.P.R. 1, 3 (19%1); Dbouglas v. Veterans Administration, %
M.S.P.,R. 280, 3906 (1981). The administrative Judge found
that, assuming arquendo she had sustained the charge in this
case, she would bhave mitigated the penalty to a 30-day
suspension, based on the appellart’s 28 years of unblemished
service, his cooperation with the agency’s investigation, his
admission of his conduct te the postal inspectors immediately
after they approached him, his swern statement to the postal
inspectors that he intended to return the videccassette, and
the letters of recommendation submitted on his behalf. See
I.D. at 5. In addition to these mitigating factors, we note

that the record indicates tha* the appellant was commended by

12 The appellant, like all other employses, was warned by a
prominentiy-posted notice where he worked that it is a
criminal cffense to open or take any mail “WHICH COMES INTQ
HIS POSSESSICN BECAUSE OF HIS EMPLOYMENT IN THE POSTAL
SERVICE.” See IAF, Tab 42, Agency Exhibit 10.
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the agency for his service on several occasions. See IAF, Tab
32 at 20-27.

We find, however, that these faveorable factors are
insufficient to warrant a penalty less severe than remcval
and, thus, the agency’s chosan peralty was reascnable under
the circumstances of this casse. See, e.g9., Lavalley v. U.S.
Postal Service, 49 M.S.P.R. 129, 132 (1891); Anderson v. U.S.
Postal Service, 14 M.S.P.R. 442, 414~45 (12283). As a Letter
Carrier, the appellant had direct responsibility for the
custody and cocntrol of the mail, and thus was under a speciai
duty to protect the sanctity of the mail. Obstruction of the
mail, especially first-class mail, goes to the very heprt of
the agency’s mission, and thus is a grairaly serious charge.
See Lavalley, 49 K.S.P.R. at 132. The agency has a compelling
interest in deterring such misconduct. Id. Furthermore, the
deciding official testified at the hearing <that: He
considered the relevar: factors, including the appellantis
lengthy service with the aqenéy and his lack of a disciplinary
record; while the appellant was not charged with regard to the
first piece of test mail, the fact that he had filied out the
postcard and sent it in to receive the videocazsette indicated
that lie acted with a digree of premeditation; and he believed
that the appellant could noct be placed in an unsupervised
position or rehabilitated ¢o the point that he could be
trusted to deal with the mail, See Tr. at 120~21. We see no
indication undexr the circumstances of this appeal that, in

renoving the appellant, the agency failed to exercise its
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managerial judgment within the  tolerable limits of
reasonableness. See lLewisz v. Department of the Air Force, 51
M.S.P.R. 475, 484 (1991).
Accecrdingly, we sustain the agency’s removal action.
ORDER
This is the firal order of the Merit Systems Protecticn
Board in this appeal. 5 C.F.R. § 1201.112(c).
NOTICE TO APPELLANT
You have the right to request the United States Court of
Appeals for the Federal " .cuit to vreview the Boardfs final
decision in your appeal if the court has jurisdiction. See
5 U.8.C. § 7703(=2)(1). You must submit your request to the
court at the fcllowing addrucs:
United States Court of Appeals
for the Federal Circuit
717 Madisnn Place, N.W.
Washington, DC 20439
The court must receive your roequest for review no later than
30 caleriar days after receipt of this order by your

represantative, if you have one, or receipt by you personally,

whichever receaipt occurs first. See 5 U.S.C. § 7703(b)?1).
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